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Retentive Effect of Commercial Right of Retention over Bill after Declaration of Bankruptcy
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14 July 1998
[Case No.]
Case No. 264 (o) of 1995


[Case Name]

Claim for Damages
[Source]

Minshu Vol. 52 No. 5: 1261, Hanrei Jiho No. 1663: 140, Hanrei Taimuzu No. 991: 129
[Summary of Facts]

On 24 March 1993, Company A applied to Bank Y (Defendant, Intermediate Appellee, Final Appellant) for a discount on a bill. Saying that it had first to examine the results of a credit inquiry before making its decision, Bank Y took the bill into its custody. Company A was declared bankrupt on 15 April, and X (Plaintiff, Intermediate Appellant, Final Appellee) was appointed its bankruptcy trustee. Whilst X made a demand to Bank Y around 12 May for the return of the bill, Bank Y refused this demand, asserting a commercial right of retention that secured its claim to a loan that it had made to Company A. On 10 June, the date for payment on the bill, Bank Y collected the sum payable on the bill and appropriated this sum for repayment of its secured claim.

X filed a suit seeking damages in the amount of the sum payable on the bill, on the grounds that Bank Y’s acts constituted a tort. Whilst the court at first instance (Osaka District Court decision, 24 February 1994, Kinyu Shoji Hanrei No. 947: 32) dismissed X’s claim with prejudice on the merits, the intermediate appeal court (Osaka High Court decision, 16 September 1994, Hanrei Jiho No. 1521: 148) allowed X’s claim. Bank Y filed a final appeal.
It should be noted that Company A had executed a banking agreement with Bank Y. Clause 4.4 of that agreement stated that “if I fail to perform a debt obligation to the Bank, the Bank may collect or appropriate my movables or bills or other negotiable instruments of value in the Bank’s possession,” and that Company A had agreed that in this event, the balance of the proceeds thereof, after deducting expenses, could be appropriated for the repayment of the debt obligation, regardless of any statutory order of precedence.

[Summary of Decision]
Judgment reversed and the Supreme Court’s own judgment substituted; Intermediate appeal dismissed with prejudice on the merits.
(i) “A person who holds a commercial right of retention over a bill belonging to a bankruptcy estate has the authority to retain that bill, even after the declaration of bankruptcy is made. That person is therefore properly construed as able to reject a demand from the bankruptcy trustee for the return of the bill. That is because the wording ‘that (right) is deemed a special statutory lien’ … in the first sentence of Article 93(1) of the Bankruptcy Act is not to be construed as causing the automatic extinguishment of an authority to retain held by a holder of a right of retention, and there is, in addition, no other express statutory provision to the effect that a declaration of bankruptcy causes such authority to retain to be extinguished. In light, furthermore, of the purpose of the first sentence of Article 93(1) of the Bankruptcy Act of granting a right to preferential repayment by deeming a commercial right of retention to be a special statutory lien, setting aside for the moment the holder’s relationship vis-à-vis the holders of other special statutory liens provided for under the last sentence of Article 93(1), it is inconceivable, with respect to that holder’s relationship vis-à-vis the bankruptcy trustee, that the law would intend that the authority to retain a bill lawfully held by the holder of a commercial right of retention would be extinguished by a declaration of bankruptcy, resulting thereby in a situation where it would be difficult for that holder to execute its special statutory lien.”

(ii) “The provisions of … Clause 4.4 of the agreement in question are abstract and inclusive, even considering its wording, it is not necessarily clear that this clause constitutes any agreement on what kind of effects will ensue if the bank’s customer is declared bankrupt and the bank’s commercial right of retention is deemed a special statutory lien …. Where a bank … has a special statutory lien, it cannot be said that in every case the bank will forthwith be able to rely on this clause to appropriate the relevant asset without reliance on the processes prescribed by statute.

However, turning to the issue of a bill that is not yet payable, with respect to the method for the conversion of such bill, since in accordance with the Civil Execution Act as a general rule the court enforcement officer can collect such bill by means of clearance via a bank on the date for payment (see Articles 192 and 136 of the Civil Execution Act), this means of clearance is also intended for clearance attempted by a bank, so it can be said that common to both cases is the point that conversion is to be conducted using a sound and proper method where there is no scope for the interposition of the discretion or the like of the person making collection – namely, the clearing system. This being the case, if a bank has legitimate authority to be in possession of such a bill, and if that bank furthermore has a right to preferential repayment pursuant to a special statutory lien, it would be logical to adopt an agreement with the aim of enabling the bank itself to collect the bill, and appropriate the proceeds to repayment. It follows that we cannot say that construing this Clause 4.4 to be an agreement with such an aim would necessarily be contrary to the intentions of the parties to the agreement. Moreover, with respect to the bill in question, in the absence of another special statutory lien as stipulated under the latter sentence of Article 93(1) of the Bankruptcy Act, it is difficult to imagine that any particular harm would ensue were the bank to make such an appropriation.”

On the facts of this case therefore, Bank Y committed no tort against X.

